LENDER ENVIRONMENTAL LIABILITY FOR COMMERCIAL LENDING

INSURANCE
BROKERS INC.

Lender Environmental Liability (LEL) coverage addresses the special needs of banks, loan originators,
financial institutions and investors who hold or invest in loans secured by commercial real estate. LEL
protects these parties from environmental liabilities associated with property used as security for loans by
guarding against loss at a property that is found to be contaminated. By transferring the environmental
risk, lenders can manage environmental exposures and pursue opportunities that environmental concerns
may have prevented or made less attractive.

LEL coverage includes unknown or undisclosed environmental conditions, as well as conditions disclosed
by a Phase | assessment, provided those disclosures do not represent policy coverage exceptions. This
extends to new environmental conditions that may appear during the loan term. LEL insurance policies
are also a lower-cost substitute for, and supplement to, traditional environmental due diligence.

TRANSFERRING RISK MEANS BETTER PROTECTION

LEL provides coverage for environmental cleanup and third-party claims after a borrower has defaulted on
a loan and subsequent contamination is identified, thereby removing the financial institution from the
environmental liability. The lender may receive payment of the lesser of the outstanding loan balance and
extra expenses or the estimated cleanup costs. Activation of the policy requires borrower default and the
existence of a pollution condition covered by the policy before a claim is paid.

TARGET RISKS

e Commercial Banks Life Insurance Companies

e Financial Institutions Loan Originators

¢ Investors Mortgage Bankers

e [enders Pension Funds

AVAILABLE PRODUCTS

e Lender Liability coverage
e Lender accessible online submission and binding process
e Pollution Liability

HIGHLIGHTS

e A M. Best "A" rated carrier

e Expedites loan processing and reduces costs by minimizing or eliminating traditional environ-
mental due diligence processes

e Coverage can be provided on a single transaction or portfolio basis

e Protection extends to lenders' loan portfolios consisting of commercial real estate (portfolios can
include multifamily residential, office and light industrial)

e Policy may be assigned to successor lien holder

e Multi-year polices are available, up to the term of the loan (Max 15 years)

e Primary insurance wording

e Natural resource damage is included
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PARAMETERS

e Limits: $5M per loss/$25M aggregate
e Deductibles start at $0

OVERVIEW

Property owners and prime contractors have become increasingly aware of the need for limits of liability
dedicated to their project. Without project specific limits, the majority of all contractors and consultants
evidence a blanket annual aggregate limit that covers all work performed in the course of a year. Owners
and prime contractors may not get adequate protection for their exposure because the contractor’s policy
limit of liability is shared with other projects.

Additionally, many large projects will have multiple contractors due to logistics, size and project phases.
These scenarios lead to probable coverage differences in the various policies contractors provide. Some
contractors may be uninsured for asbestos and lead or other environmental exposures.

Under the construction contract, the general contractor is usually responsible to the owner for all claims
arising out of the construction activities, including those arising from a release of pollutants caused by or
exacerbated by construction activities. There is typically an indemnification provision that goes along with
the promise of the general contractor to be responsible for these types of claims. In this type of indemnity situ-
ation, the general contractor is responsible to the owner for claims arising out of the activities of subcon-
tractors hired to perform services on its behalf.

With respect to environmental damage claims (bodily injury, property damage or cleanup), the general
liability policies purchased by the general contractor and by subcontractors contain pollution exclusions.
To fix this coverage gap, the owner or general contractor may purchase a Contractor's Pollution Liability
policy on an owner-controlled (OCIP) or contractor-controlled (CCIP) basis. These policies insure the
owner, the prime contractor and all subcontractors of every tier against claims arising out of a pollution
incident caused by construction activities. OCIP and CCIP policies are a cost-effective method of providing
comprehensive environmental protection for the project with uniform coverage and adequate limits for all
contractors and for the owner.

An alternative method of providing environmental protection is for the parties to purchase separate policies
and require each subcontractor to purchase its own CPL policy that would provide protection either to the
project alone or for all projects where the insured entities provide services during a policy year. This approach
has the weakness of allowing contractors to satisfy an insurance requirement with lower limits and inferior
insurance to that which is typically available through an OCIP or CCIP Policy. It also can result in situations
where contractors that do purchase practice policies (applying to all projects) could exhaust their available
limits through payments on claims unrelated to the current project. In such cases, the owner, developer
and prime contractor may be relying on the promise of a small contractor to pay for claims arising out a
pollution incident that occurs during construction activities that is unsupported by insurance.

Since there is no adequate way for the owner to assure itself that the prime contractor and subs have purchased
and maintained the required insurance, there is a possibility of claims not being paid when they arise.
There may also be disputes regarding the cause of a release and claims by third parties that name more than
one party or cross-claims filed by one contractor or subcontractor against other contractors.
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The least desirable situation is where the prime contractor and subcontractors are not required to purchase

environmental insurance, but are nonetheless expected to be responsible for the costs of any claims arising
out of pollution events caused by construction activities. In these cases, the owner is relying on the promise
of the contractor and subs to be responsible for claims, but not assuring the financial ability of these parties
to respond when a claim occurs. Such claims are likely to result in contentious disputes and litigation
among the parties and may ultimately require the prime contractor and subs with substantial net worth to
respond on behalf of subs that are judgment-proof.

Why Not Insure Just the Owner or Contractor?

From an insurer's perspective, insuring only the owner or the owner and general contractor is viewed as the
same risk as insuring these parties along with all of the contractors and subcontractors involved in the
project. The same is true where these parties are asked to bring whatever insurance they have to the project
and no other coverage requirements are imposed. The carrier will not recognize any significant difference
in insuring only the owner and prime contractor and insuring these parties along with all contractors and
subs since they expect to be, as the insurers of the prime contractor or owner, the ultimate source of all
material resources devoted to resolving any claims that may arise. Therefore, the carrier will not be willing
to offer any premium reductions if the policy is structured to cover only the owner and/or the prime.

Given this situation, it best for the owner, developer, prime contractors and all subs to be insured on a
single policy with the broadest protection possible and limits that reflect the recognized environmental
risks associated with the project. This minimizes internal disputes and litigation and maximizes the protection
afforded to the project and the parties for the financial consequences of an environmental event. This
superior protection is only available through a properly structured OCIP or CCIP Program.

COVERAGE OFFERED
e Contractors Pollution Liability* (CPL)

OPTIONAL COVERAGE'S OFFERED
e Pollution Legal Liability* (PLL)

e  Owners Protective Professional Indemnity* (OPPI)

*All programs can be endorsed to provide coverage for claims arising from Mold/Microbial Matter issues.
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